IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

ANNA BELLE NEWMAN, etc., et d.,

)
)
Plaintiffs, )
)
V. ) CIVIL ACTION NO.
) 03-0182-BH-M
BRIDGESTONE/FIRESTONE NORTH )
AMERICANTIRE, LLC., et d., )
)
Defendants. )
ORDER

This action is before the Court on plaintiffs motion to remand (Docs. 5 and 6), as
supplemented (Doc. 17).  Also pending before the Court isamotion to dismiss (Docs. 14 and 15)
filed by defendants Vince Cdametti, Jay PAmer, and R. F. Poiroux, who are employees of the
Alabama Department of Trangportation (“ALDOT”). Findly, thereis pending a motion (Doc. 16) filed
by the plaintiffs to strike the response (Doc. 13) filed by the ALDOT defendants, Caametti, Pamer
and Poiroux, in opposgtion to plaintiffs motion to remand.

What is essentidly a issue at thisjuncture of the litigation is the viahility of plaintiff’sdams
againg the ALDOT defendants, namely Cdametti, PAmer and Poiroux. In other words, isthere
“even a possibility that a state court would find that the complaint states a cause of action against
any one of the resdent defendants” Triggs v. John Crump Toyota, Inc., 154 F.3d 1284, 1287
(12th Cir. 1998)(emphagisin origind). If not, then the removal by defendant Bridgestone/Firestone

North AmericaTire, LLC (“Firestone’) was proper because the State-agent defendants were



fraudulently joined and jurisdiction remainsin this Court with the appropriate dismissd of the ALDOT
defendants. If the plaintiffs have stated even a possible clam againg the State-agent defendants, this
action must be remanded without further consideration of the ALDOT employee s motion to dismiss.
The ALDOT employees argue thet plaintiffs clams are assarted againgt them only in their
officia capacities and are therefore barred by the Eleventh Amendment aswell as Article Im § 14 of
the 1901 Alabama Condtitution. ALDOT Opposition Brief (Doc. 13) a 2. Firestone smilarly argues
that plaintiff’s dlams againg the ALDOT employees are officid capacity clams and that the ALDOT
employees “are fraudulently joined because they are immune from ligbility for the damsdleged in
Count Six and Seven of Plaintiff’s Complaint.” Firestone Opposition Brief (Doc. 11) a 2. Itis,
however, undisputed that the Complaint does not explicitly state whether the ALDOT defendants are
being sued in ther officid or individud capacities. Thus, Firestone further argues that, “even assuming
that Plaintiff’s Complaint could be construed as sating clams againg the ALDOT employeesin their
individual capecities, such clams are barred by the discretionary function doctrine of a sate employee's
dam of sovereign immunity.” 1d. at 3, citing, Ex parte Davis, 721 So.2d 685, 689 (Ala. 1998).
Although the ALDOT employees may ultimatdy prevail on therr immunity issue, this Court
cannot say with certainty that suchistrue. The Court isfirst satisfied that the Alabama courts would
likely hold that the plaintiff’s clams are asserted againg the ALDOT employeesin their individud as
well asofficid capacities, despite plaintiff’ s falure to assert in the Complaint any digtinction between
ministeria or discretionary conduct. Cf., Ex parte Alabama Dept. of Mental Health and
Mental Retardation, 837 So.2d 808 (Ala. 2002), and Ex parte Butts, 775 So.2d 173 (Ala

2000). In the Alabama Department of Mental Hedlth case, the Alabama Supreme Court found that the



State-agent, namdy Kathy Sawyer as Commissioner of the Department, was sued in her individud
capacity despite plaintiff’ s failure to indicate the capacity in her complaint. The Alabama Supreme
Court did not gtate that its conclusion was based upon any dlegation that the conduct was minigterid
versus discretionary, as argued by Firestone in the case at bar, but, rather, on the fact that the
negligence and wantonness claims were Smilar to those asserted in the Butts, a case in which the
plantiff clearly sued the ALDOT employeesin both their officid and individua capacities. 837 So.2d
at 814. Consequently, this Court cannot say with any certainty that the Alabama courts will conclude
thet plantiff’s damsin the case a bar are merdly officid cgpacity clams barred by sovereign immunity.
The issue then becomes whether the State-agent is entitled to immunity in hisher individud

capacity. In the Department of Mental Health case, after concluding that Sawyer was being sued in her
individua capacity, the Alabama Supreme Court emphasized:

[A] motion to dismissis typically not the gppropriate vehicle by which to assert

qudified immunity or State-agent immunity and thet normaly the determination

asto the existence of such a defense should be reserved until the

summary-judgment stage, following gppropriate discovery. " It istherare

case involving the defense of [State-agent] immunity that would be properly

disposed of by adismissa pursuant to Rule 12(b)(6), [Ala. R. Civ. P]."'" EX

parte Butts, 775 So.2d at 177, quoting Patton v. Black, 646 So.2d 8, 10

(Ala1994) (quoting earlier cases).
837 So.2d at 813-14.  Inthe earlier Butts case, the Alabama Supreme Court made it abundantly
clear that such issues as State-agent immunity could only be decided after the parties were given an
opportunity to conduct discovery and presented same in a motion for summary judgment. Butts, 775

So.2d at 178. Specifically, the Alabama Supreme Court held:

It is conceivable that the families could prove facts that would show that one or
more of the employees failed to discharge duties pursuant to a checklist or



acted willfully, mdicioudy, fraudulently, in bad faith, beyond his authority, or
under amistaken interpretation of the law. If S0, the families "may possibly
preval" on their clams. Therefore, the trid court properly denied the
employees moation to dismiss the clams sated againgt them in their individua

capacities.

After the parties have had the opportunity to conduct discovery, the employees
will have the opportunity to seek a summary judgment on the ground thet they
are entitled to State-agent immunity.

175 So.2d at 178. Cf., Hayles v. Alabama Dept. of Conservation and Natural Resources,
—S0.2d —, 2002 WL 31664484 (Ala. 2002)(restated the above quoted premisein Butts and
concluded, upon examination of dl the evidence of record, that “nothing before us indicates that [the
defendant ALDOT employees] exceeded the scope of [their] authority . . . [the such ALDOT
employees] have established that they are entitled to State-agent immunity.”).

It is, therefore, concelvable that the Alabama courts could determine that the Complaint filed in
this action asserts clams againg the ALDOT employeesin their individud capacities and that these
defendants are not entitled to State-agent immunity under the standard set forth in Ex parte
Crannum, 792 So.2d 392, 405 (Ala. 2000), namely:

A State agent shdl be immune from civil ligbility in his or her persond capacity
when the conduct made the basis of the claim againgt the agent is based upon
the agent's
(1) formulating plans, palicies, or designs; or
(2) exercidang his or her judgment in the adminigiration of a department or
agency of government, including, but not limited to, examples such as
(& making adminidrative adjudications;
(b) dlocating resources,

(¢) negotiating contracts,
(d) hiring, firing, transferring, assigning, or supervising personnd; or



(3) discharging duties imposed on a department or agency by statute, rule, or
regulation, insofar as the Statute, rule, or regulation prescribes the manner for
performing the duties and the State agent performs the dutiesin that manner; or

(4) exercisng judgment in the enforcement of the crimind laws of the State,
including, but not limited to, law-enforcement officers arresting or attempting to
arrest persons, or
(5) exercigng judgment in the discharge of duties imposed by satute, rule, or
regulation in releasing prisoners, counsding or releasing persons of unsound
mind, or educating sudents.

Notwithstanding anything to the contrary in the foregoing statement of

therule, a State agent shall not beimmune from civil liability in hisor

her personal capacity
(1) when the Congtitution or laws of the United States, or the Congtitution of
this State, or laws, rules, or regulations of this State enacted or promulgated for
the purpose of regulating the activities of a governmental agency require
otherwise; or
(2) when the State agent actswillfully, maliciously, fraudulently,
in bad faith, beyond hisor her authority, or under a mistaken
interpretation of the law.

Crannum, 792 So.2d at 405 (emphasis added).

It istherefore ORDERED that plaintiff’s motion to remand be and is hereby GRANTED but
that plaintiff’s motion to strike be and is hereby declared M OOT. The ALDOT defendants motion to
dismissis appropriatdly left to the state court. The Clerk of this Court is hereby directed to take such
steps as are necessary to transfer this action to the Circuit Court of Mobile County from whence it was
removed.

DONE this 25th day of June, 2003.

§ W. B. Hand
SENIOR DISTRICT JUDGE







